NTSB Order No.
EM 125

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 25th day of October, 1985
JAMES S. GRACEY, Commandant, United States Coast Cuard,
VS.
ALBERT LEE CAIN, Appell ant
Docket ME-114

CPI Nl ON AND ORDER

Appel | ant seeks review of a decision of the Commandant (Appeal
No. 2385, dated March 20, 1985) affirmng an order entered by
Adm nistrative Law Judge Roscoe H Wlkes on June 5, 1984,
followng an evidentiary hearing.! By that order the |aw judge
revoked appellant's nerchant mariner's docunent (No. 538 56 9326)
on finding proved the charge that he had been convicted in a state
court of possession of heroin.? On appeal to the Board, the
appel l ant chal | enges both the revocation of his docunent and the
Commandant's refusal to allow him to apply for a new docunent
before the expiration of the waiting period inposed by regul ation
on individual s whose docunents have been revoked. For the reasons
that follow we will deny the appeal.?

Wth respect to the contention that the Commandant abused his
di scretion by denying a waiver of the three-year waiting period
applicable to appellant under 46 CFR 5.13-1(a), we find nerit in
t he Commandant's position that the Board is not enpowered to review
such determ nati ons. The Board's authority with regard to the
certification of nmerchant mariner's limted by statute (49 USC
1903(a)(9)(b) to the review on appeal of "decisions of the

1Copi es of the decisions of the Commandant and the |aw judge
are attached

2The conviction occurred on Septenber 3, 1975 in the King
County Superior Court in Seattle, Washington

3The Coast Quard has filled a reply brief opposing the
appeal .



Commandant ... on appeals fromthe orders of any admnistrative | aw
j udge revoking, suspending, or denying a license, certificate,
docunent or register” in disciplinary proceedi ngs convened pursuant

to Chapter 77, Title 46, United States Code.* and conducted in
accordance with the hearing requirenments of the Admnistrative
Procedures Act.® Since a decision by the Conmandant on a request
for a waiver of or an exenption froma regulatory requirenent does
not involve an adjudi catory proceedi ng under any of the provisions
enunerated in the statute as subject to Board review, it is not a
determ nati on over which the Board has jurisdiction.

Appel | ant next contends that the Comrandant, for a variety of
reasons, abused his discretion by the decision to initiate the
revocati on proceeding. As di scussed below, we find no nmerit in
this contention.

Appel | ant appears to concede that whatever discretion the
Commandant may have had after a hearing under 46 U S.C  section
239b not to revoke the license, certificate or docunent of a seaman
who had been convicted of a drug offense was elimnated by the
enactment of 46. U.S.C. 87704(b).® He argues neverthel ess that the
Commandant may not act arbitrarily or capriciously in determ ning
whether to prefer a charge that, if proved in a hearing, would
require revocation. Appel lant maintains that the decision to

“The statutory provisions establishing the
suspensi on-revocation authority of the Commandant, currently
codified in 46 U S.C 88U.S. C. 887701 - 7705, fornerly appeared in
46 U. S. C. 88239 239a, 239b, and 216(b).

°See 5 U. S.C. 8551, et seq.

646 U.S. C.87704(b) provides as follows:

"(b) if it is shown at a hearing under this chapter that a
hol der of a license, certificate of registry, or
docunent issued under this part, within 10 years before
t he begi nning of the proceedi ngs, has been convicted of
vi ol ating a dangerous drug |law of the United States or
of a State, the license, certificate, or docunent shal
be revoked."

The statute that section 7704(b) replaced had provi ded
in pertinent part, that the Commandant:

n I’Tay- -

(b) take action ... to revoke the seaman's docunent of
any person who ... within 10 years prior of the
institution of the action, has been convicted ... of a

violation of [a narcotic drug law]....
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prefer charges in this instance was invalid because 1) it was
inconsistent with legislative intent, 2) the Commandant has not
adopted guidelines for exercising his discretion in bringing
charges under 46 U.S. C 7704, and 3) the punishnent s
di sproportionate to the offense.

Appel lant's contention that revocation in this case is
inconsistent with the intent of the suspension-revocation |aws
essentially is based on his view that the Commandant cannot suspend
or revoke a license, certificate, or docunent unless a seaman's
conduct has been shown to have had an adverse affect on marine
safety. Appellant's point is not well-taken. 46 U S . C. 7703(1)
does state t hat t he Commandant ' s di scretionary
suspensi on-revocation authority is limted to those instances in
whi ch t he seaman:

" has violated or failed to conply with this subtitle or
any other law or regulation intended to pronote marine safety
or to protect navigable waters.™

However, the reference to the pronotion of marine safety and the
protection of navigable waters creates no evidentiary burden for
the Coast Q@uard; rather, it sinply establishes that the
Commandant's power to suspend or revoke under section 7703 for
all eged violations of lawis Iimted to |laws"intended to pronote
marine safety or to protect navigable waters".” This limtation on
the Commandant's discretionary authority to suspend or revoke under
section 7703(1) plainly has no bearing on his mandatory obligation
to revoke for violations falling under section 7704(b).?8

The contention that the decision to prefer the charge herein
is infirm because the Commandant has not issued guidelines for
exercising his discretion under the new statutes also is wthout
merit. In the first place, as noted above, section 7703(1) which
i nvol ves discretionary authority has no applicability to a

'No such limtation appears in Section 7703(2), which
aut hori zes suspension or revocation for "an act of inconpetence,
m sconduct, or negligence." Such acts, when commtted by a
seaman whil e serving under the authority of a license or
docunent, clearly are related to marine safety.

8Appel lant's argunent is not aided by the fact that section
7701(a) asserts that "the purpose of suspension and revocation
proceedings is to pronote safety at sea.” Since sections 7701
and 7704 were enacted at the same tine a |legislative judgnent
clearly had been nade that a revocation under the |atter section
is consistent with the purpose stated in the fornmer section.
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proceedi ng under section 7704.° |In the second place, we do not
agree with appellant that the Commandant has di scretion under the
statute not to prefer charges when he has reasonable grounds to
believe that the statute is applicable to a specific seaman. The
new statute unequivocally requires the revocation of the license,
certificate, or docunment of any seaman who, after a hearing, has
been shown to have been convicted of a drug |law offense. It does
not contenplate any discretionary exceptions to its reach.

Finally, the contention that revocation is too severe a
sanction for the drug offense for which appellant was convicted
nmust be rejected. Congress no doubt was aware that there would be
a wde disparity in the seriousness of the drug law violations
involved in the various state and federal convictions that could
provide the basis for a proceedi ng under section 7704 and that sone
of fenses would have occurred many years earlier, as was the

situation wth the instant appellant. It nevertheless nade
revocation mandatory on the establishnment, in an appropriate
proceedi ng, of any such convictions with a 10 year period.® As a
result, in a proceeding under section 7704 a claim that the

puni shment or revocation does not fit the offense on which it is
based cannot be entertained in light of the legislative resolution
of that issue the statute enbodi es.

ACCORDI NGY, I T IS ORDERED THAT:
1. The instant appeal is denied, and
2. The Commandant's order affirmng the revocation of

appel l ant' s seaman' s docunent by the | aw judge, under authority of
46 U. S.C. 87704, is affirned.

°l'n other words, contrary to appellant's argunent, the
Commandant is under no obligation in every case brought under
section 7704 to "ensure that a revocation woul d be consi stent
with the purposes of 46 U S.C. 7701(a): 'to pronpte safety at
sea.'" As noted, supra, n. 6, a blanket determ nation that
safety at sea woul d be pronoted by revocations in accordance with
the terns of section 7704(b) already has been nmade by the
Congr ess.

O\What ever harshness there nay appear to be in a revocation
for drug |law convictions that m ght be deened to fall at the |ess
serious end of the spectrumis counterbal anced by the discretion
gi ven the Commandant under section 7701(c) to issue a new
license, certificate, or docunment where doing so woul d be
conpatible "with the requirenents of good discipline and safety
at sea.
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BURNETT, Chairman, GOLDVAN, Vice Chairman and BURSLEY, Menber
of the Board, concurred in the above opi nion and order.



